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Syr-IOPS IS OF DECIS ION

Long Island Lighting Company (LILCO) owns and ope~ates the
Sho["eham Nuclear: Power Station (SNPS) located at Shoreham,
Long Island, New York. In conjunction with the construction
of SNPS, and pursuant to a series of permits issued by the
u.s. Army Corps of EngineeFS (Corps), LILCO performed periodic
maintenance dredging of Wading Riv.er Creek and the power
plant's intake canal, and maintenance of the intake canal's
t"NO stone jetties between 1968 and 1985. The last Corps
oermit for these activities expired in June, 1985. On March 20,
i986, LILCO a?plied to the Corps for a permit to -perform the
same dredging and jetty maintenance activities that had been
carried out since 1968.

On April 16, 1986, LILCO submitted to the New York DeDartment
of State (New York or State) a consistency certification for
the proposed. dredging and jetty maintenance project for the
St=.te's review under sect.ion 307(c)(3)(A) of the Coastal Zone
~anagement Act of 1972, as amended (CZMA), 16 U.S.C.
§ 1456(c)(3)(A). On October 20, 1986, New York objected to
LILCO's consistency certification for its proposed dredging
and jetty maintenance project on the ground that LILCO had
su9plied the State with insufficient information upon which a
consistency determination could be made. Under CZMA section
307(c)(3) (A) and lS C.F.R. section 930.131 (1987) , the State's
consistency objection precludes Federal agencies from issuing
any permit or license necessary for LILCO's proposed activity
to proceed, unless the Secretary of Commerce finds that the
objected-to activity may be Federally approved because it is
consistent with the objectives of the CZMA (Ground I) or is
otheL'Hise necessary in the interest of national security
(Ground II) .If the requirements of either Ground Ior
Gr~und II are met, the Secretary must sustain the appeal.

On Nov"ember 19, 1986, in accordance with CZMA section
307(c) (3) (A) and lS C.F.R. Part 930, Subpart H (1987), LILCO
filed with the Secretary of Commerce a notice of aooeal from
~~e'~ York's objection to LILCO's consistency determi~ation for
the proposed dredging and jetty maintenance project. The
Secretary, upon consideration of the information submitted by
LI~CO, the State, and Federal agencies, as well as other
information in the administrative record of the appeal, made
the following findings ?~rsuant to 15 ~.f.R. section 930.121

(1937):



I.

Long Island Lighting Compa:"\y (LI~CO)- owns. and operates the

Shoreham Nuclear Power St.:,.t: .:..::)n ( S~iP3 ) located at Shoreham,
Long Island, New York. In conjunction with the construction
of S~;?S, and pursuant to a series of pe=mits issued by the

u.s. .~rmy Carps of Enginee=s (Corps) , LILCO performed
~eri::)~ic maintenance dredgi~g of Wading River Creek and the
~owe= ~lant's intake canal, and maintenance of the intake
canal's t'HO st::)ne jetties bet-Heen 1968 and 1985. The last
Cor~s oer~it f~r these acti~lities exoire.1 in June, 1985. On
~~arc~ 20, 1986, LILCO aDDlied to the"CorDs for a Dermit1 to
per:o=;n the same dredqing and jetty main.tenance activities that.

r. a d j ~ e n c a r r i e d o u t .5 i n c e 19 6 8 .

LILCJ descri~e5 the proposed project for which it now seeks the

Cor~5 ?e~it as follows:

The ~ropcsed ~,ainter.ance work is to be performed at

S~oreham, Long Island, in the waters of Long Island
Sound. Trle sand to be t~ke~ from both the Wading
~iver Creek area and t~e Intake Canal results from
littoral transport after storm activity. ~he areas in
~~e 'licinity of the ?roject suffer an average of one to
:.~~ f eet of e ros ion per year j more dur i ng years. wi th

severe storm activity.

.?.s part. :)f the application process, LILCO oerformed a
~~ain size analysis of t:ie matcrial to be dredged, in
:rder t~ assure that t:rtis matcrial, used for beach reolen-
..

t ." b ...~, ...ht l.. ..~ .- d:S~illen WOU1~ e cOm?a~lJ~c .~l ~. ;1C exlstlng JCacn, an

:-\:Jt ';las:rt a';lay. Results were favorable .

T~e part of the dr;:dging project performed in ~'ladi:1g
?~'Je~ Creek is to involve a minimum of 4,500 cubic yards
~: material and possibly as much as two or thre;: times
t~at amount. This part of the project is to be accomplis~ed
°"oith a julldozer or a front loader and ~9read on t~e beacr.
°"oit~ a frontloader. The sediment within the Intake Canal
:5 t~ be removed with either a hydraulic or clamshell
:~edge and placed on t~e beach to the east of Wadinq Rive~

Creek. It is estimated that this part of t~e ctredqing pLoject

7~= C~ras Dermi t is rec.~ ~ re1 b.if § 10 of the River and
Ha-=j~r Act-of 1899, 33 :.S.r:. 5403: § 404 of the Clean
Wa~er ~ct, 33 u.s.C. 5 l344: anct § 103 of t~e Marine
?;::'Jtl?-ction, Research, a:"ld Sanctuaries ~ct, 33 U.S.C. § 1413.

[?ctual -B-a-~kg:J;:2und
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Ground I

(a) LILCQ's proposed project promotes (1) d~ve1opment and
protection of coastal resources and (2) coastal access for
recreational purposes, and thereby furthers one or more of
the competing national objectives or purposes contained in
sections 302 or 303 of the CZMA. (?? 10-12)

(j) The proposed project will not cause adverse effects on
the resources of the coastal zone substantial enough to
out eigh its contribution to the natiqnal interest. (P? 12-14

(c) The proposed project will not violate t~e Clean Air -~ct or
the Clean t~ater .~ct. (Pp. 14-15)

(d) There is no reasonable alte~native available to LILC~
that would permit the p~oposed project to be ca~riej out in a
~anne~ consistent with the New York Coastal Management Prog~am.
(?p. 15-18)

Ground II--

Because the Secretary has found that LILCO has satisfied the
first of the t'NO alternative grounds set forth in' the CZMA
for allowing the objected-to activity to proceed not.~it~standing
an objection by the State, it is not necessary to address
Ground II. (? 18)

Conclusion

The Secretacv has found t~at LILCO's proposed dredging and jetty
maintenance project may be permitted by Federal agencies.
(? 13)



involves 2,500 cubic yards of sand, although-this amount is
also dependent on annual wave energy in the Shoreham area.

(citations omitted)..~.?pellant's opening Brief at ll-l~

On .~pril 16, 1986, LILCO submitted to the New York Department
of State (State or ~~ew York) a consistency certification for
t~e or:JDosed activity for the State's review under section 307(c)
(3) (A) 0: the Coastal Zone Management Act of 1972, as amended
(CZ~A), 16 u.S.C. § l456(c)(3) (.~). The certi:ication states
that "(t]he pro9osed activity com91ies with New York State's
aooroved Coastal 1.~anagement Program [CMP] , or with the ap91i-
c"ablc aDoroved local waterfront revitalization program, a.nd
will be"conducted in a manner consistent with such program."
.;??ellant' s OpeLling Brief at Exhibit '3.

The State received LILCO's certification on ~.pril 21, 1986, and

began its consistency review. On several occasions .thereafte~,
the State requested from LILCO additional information which
it considered necessary fo.r completion of its.consistency
re'Jiew. Ap?ellant's opening grief at 3; Letter from Thomas F.
Hart, Coastal Resources Specialist, New York Department of
State, to ~'a1..lrice P. Fitzgerald LILCO, Aug. 7, 1986, in
-~ppellant's o~ening Brief at Exhibit C; Letter from Robert C.

Batson, Associate Counsel, ~1ew york Department of Stat? to,
Deb~a i'1int~roD pollack, Senior Attornev, LILCO, SeDt. 3,.~ -
1986, in ~.ppellant's Opening Brief at Exhibit E.

T~ese information requests pertained to: (I) the licensing 0:
S;-i?S ~y the ~1uc lea r Regul a tory Commiss ion ( t'lRC ) ; ( 2) detailed
descriptions of the proposed dredging and jetty maintenance
proje~t, and SNPS; (3) assessments of the effects on the
c~ast~l zone resulting from the proposed dredging and mainte-
~anca ?roject, and SN?5; (4) a set of findings stating that
t~e ?roposed dredging and jetty maintenance project, S~PS, and
their impacts are consistent with the State's CMP; (5) the
"eed for power. from SNPS; ( 6) public safety reports for S~IPS ;
(7) envi~onmental impact statements and plans for S~IPS; (S)
-Ha ter qual i ti f indings for SNPS; and ( 9) the constr'Jct ion
?er~it for SNPS. The State justified its request for infor-
~,ation about SN?S by arguing t~at, pursuant to the CZ~A' s

i~L~le~e~ting regulations, the pl~nt is an "associated facility
:J~ t'ie proposed jetty maintenance and dredging project, and
:~er=fore, subject to r::'liew far consistency with the State's
::'~? !..etter from Robert :. 3atson, Associate Counsel, ~lew
.{:)~:... )e?artment of State, to Debra Uintfirop pollack, Senior
,~':.t:;r:"1ey., LILC.:), Sept. 3, 1986, in ~ppellant's opening 3rief

--~ " -., t ~
::.- :.X.,l:)l ~.



and (2) stating that the proposed dredging and jetty maintenance
activities are consistent with New York's C~P. LILCO declined
to provide any information about SNPS -( exc~:"'1t. for I:"!")f'; dates
of its a9plication to and license issuance tram the .NRC)
~ecause it disagreed wit~ t~e State's cqnclusion that SNPS is
an associated facility, and therefore, considered the State's
r~quest for informatron regarding SNPS beyond the pe~missible

~ .-~ .
scaoe 0!: a canslstency rev1.ew. Letter rror:\ .Debra Wlnthroo
?oliack, Seni~r ~.ttarney, LILCO, to Thomas F. Hart, coastal
Resources Specialist, New York Department of State, Aug. 21,
1936 in .~ppellant's openi~g Brief at ~xhibit D.

On Oct~ber 20, 1936, New York obiected to LILCO's consistencv
~ .

ce=tification f~r its proposed project on the ground that

rT,~~
had su ~~l;Q d ~~. e ~~ a ro Wl . t ~ i nsu ~F l. C ~ ent 1.~ r- O ~ :n. ~~ 1. On'-I\ ; .!:'::'~-- ,-.I ~~ ~- .I -J..- 1 '-. -'-

1~?On which a consistency determination could be made. In
sup9ort of its o:Jjec'::.ion, ~;ew York reiterated its contention
that information on SNPS, as a :acility associated with t~.e
propose,d dredging and jetty w.aintenance project, is necessary
for the State's consistency review. Letter from Ron. Gail s.
Sha ~;Q-r- S .::. C ..Q+-~r y O f S ..~ t o. O f !-' ew Y o -r-k .. 0 John 1. W"'; ~ma ~ t l e.'-'---, ~ --~-- -'-- --~'j --, 1- -~ ~-~. ., -,

LILCO, act. 20, 1986.

Unde~ CZM.; section 30i(c) (3)(A) and lS C.F.R. section 930.131

(198i) I the Stat~'5 consistency objection precludes Feder?l
agencies from issuing any ?ermit or license necessary for
LILCO's proposed activity t~ proceed, unless I determine that
t ~e act i'll ty ~.ay ~e Fede rally approved not'N i thstandi ng the
ot.je:::tio;1 ~ecause the acti7ity is consistent with the objectives
or ?urposes of the CZM-;, or is necessary in the int9rest of

~::J-;,",,",:0.l - e '..".'.;..' /..-'---' "' ~'--

.~.DDea1 to the Secretary of CommerceII.



public comments on the issJes ger~ane to my decision in the
appeal were soliciterl by way of notices in the Federal
~eqister, 52 Fed. Reg. 2,142 (Jan. 20, 1987}, and ,.;"~ ~!';.::
York Times (Feb. 11, 1987) .On February 20, 1937, the State
filed a response to LILC~'s appeal. On February 27, 1987,
the Oeoart;nent solicited t~e views of fourteen Federal
agenc:~s2 regarding the c~ntribution to the national
interest by LILCO's proposed dredging an~ jetty maintenance
project.3 All agencies, except the Depart~ents of Defense
and I nte r ior , the F ish an~ riJi ldl i fe Servi ce and" the Nat ional

Security Council, responded.

During the course of the =?peal, LILCO and the State filed
additional materials., including. a request for a public hearing
filed by the State on ~1a~ch 16, 1987. Letter from Ron. Gail S.
Shaf:er, Sec~etary of Sta~e of New York, to Ron. Malcolm
Baldrige, Secretary of Co~~lerce, Mar. 10, 1987. The Department
denied this request on A?~il 22, 1987, because no comments
had been received juriny the prescribed public comment periods
and no member of the publ:c had requested, pursuant to 15 C.F.R.
section 930.127(c)(1987) , an extension of ti~e for submittal
of co~ents. These facts de~onstrated to the Department that
t~e aublic was manifestin; no pressing interest in the appeal
.~hich would merit providing a pu~lic comment forum beyond
t~ose al~e3dy given. Fur~her, there was no reason to belie.ve
tha~ a public hearing would elicit information which was not
already part of the recor.j. All comments and information
received ~v the DeDartme~t during t~e course of the appeal

~, -, h d " t ' d d
~ave been lncl'.Jded 1:1 t. e a mlnlstra lve recoc .-

The Army Corps of Engi~eers; t~e Coast Guard; the Depart-

~le~ts of Defense, Ener'~y, Interior, State, Transportation
a~d ~reasury; the Envi~onmental Protection .;gency; the Fede~al
~~ergy Regulatory Comnission; t~e Fish and wildlife Ser-vice;
t~e ~ational Marine Fis~eries Service; the National SecuritvCouncil and tr.e Nuclear Regulatory Commission. ~

L~,e l~tt~rs to th~ Departments of Defense and Energy, the
~;ati:):1al Security Council and the Nuclear Regulatory Commis-
sio~ also requested cc~nents r~garding the national security

~~ri~s of LILCQ's pr~~osed ?r:)ject.

3

It should be noted th3~, whereas all ~,~terials received have

j==r. incoroorated int~ t~e record, t~ev are considered
~~ly as th~y are rel~..-a~~ to the sta~~t~ry gr~unds for

~e..::,~tng consistency 3??~als.

4
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In materials filed in the administrative rec~rd, the parties
have raised two issues that I must resolv~ before address ;. -~
the substant i ve i ssues i n t!1e appea 1. These issues are .t:-. e
ripeness and scope of LILca's ap~eal.

Regarding ri?eness, .the State ~~ntends that, ~ecause its
ob;ection 'was based UDOn insufficient information, LILCO's

.J --

appeal is not ri?e for review. According to ~1ew York:

U9on in:ormation a~d belief, this (CZ~A apgeal]
proce,jure has only been used in cases where the state
agency has objected tQ a consistency certification on its
merits. In this case (New York] has been Drecluded
from undertaking 3 su~stantive consistency review because
of LILCO's failure t':) provide necessary information and
cata. Under the regulations, [the State] ...had no
alternative but to Qbject to the consistency certification.
Since (the State] ~as not determined whether or not
the proposed activity is consistent with New York's
c~astal management program, this matter is not ripe f~r
Secretarial review pu=s~ant tQ (15 C.F.R. Part 930]
Subpart H.

State's ResDOnse to ADDeal at 5 (citation omitted) .To
suppo~t this proposition, the State cites o~e of t~e CZ!1A's
implementi~g regulations, whic~ provides:

~h9 ~rQ~lisions of this subpart pr~vide ~rocedures by
.w~ ich the Secr9tary may f i~d that ~ =edera 1 1 i cens9 or
~er~it activitv, .Nhich is incQnsistent with a
-(state] management program, may be federally appro'I'9d
~'9caus'9 th'9 3ctivity is consist'9nt with th'9 objectives
,~~ ?ur?oses Qf the Act, or is n'9cessa~y in the interest
~: national security.

15 C.?R. § 930.120 (1987) .In the State's view, t~is r~gu-
1 =t i~r. di c tates tr.a t the aooea 1 Drocess aD~1 ies onl V to
prJjects which have been fou~d inc~nsistent with a state's
C~? T~e~efore, " (s]ince there has been no finding t~at the

proposed activity is inc~nsistent wit~ ~1ew York's Coastal
~-\anage"len t ?r.~gram, t ~ere can be no Secreta ri al revi ew ?ursu.3.:1 t
tJ Subp=~t 3." State's ~es9onse t~ Appeal at 6.

~le.N :':)r~..15 argu:nent is wi.~hout merit. ;lthough ~Jew York
~ 0 -,..~ ct. 1 ot 1 -~ -"" +-. 9 "' 0 "121) .1- ...,-l. ---y qu es :) ,- .t: .;-.. .s ec ..1 Q n .:> .., 1 -1 ncor rec '- -y
inter?rets the provision. By its very title (nabjecti'lesn),
as well as its c::>nte~~, ~~e regulation prQvi,jes an intrl)duction



to the provisions governinq consistency apgeals. L~e statement
that review applies to projects "inconsistent with a [state]
management program" is merely one part of a statement which

provides a brief, ge~eral overview of the entire-appeal
Drocess. This brief over-;iew is not intended to be a
definitive state~ent of the detailed 9rocedures which precede
or occur during an appeal. For example, this provision does
not describe the process by which a state arrives at its

-concurrence wit~ or objection to a proposed p-roject's consist-
ency, nor does it discuss the requirement of com~uni.cating
to a permit a?plicant the right to appeal a state's objection.
New Y~rk's ar~ument is flawed because it atte~.pts to isolate

one general statement from the broad set of detailed.regulations
"Hhich presc=i~e proc~dures for all phases of consistency
certificatior., rev.iew and appeal. Reading this statement in

isolation is erroneous.

.; proper reading of section 930.120 in the context of related
regulations de:nonstrates that appeals to this Department are

triggered by a state's "objection" to an applicant's co~sist-
ency certificatiori for a proposed project. lS C.F.R.
§ 930.125(a)(1987)("An appellant may file a notice of appeal

with the Secretary with[in] 30 days of the appellant's recei~t
of a State a~encv obiection.") (emphasis added) .

~ " -,-

State agency objections are discussed more fully at lS C.F.~.

s~ction 930.64 (1987) , which provides:

A St3te age~cy objection may be based upon a determination
that the a?plicant has failed, following a written State

agency reG~est, to supply the information required pursua~t
to § 9(30} .58. If the State agency objects on t~e grounds
of insufficient infor~ation, the objection must describe
t~e nature ~f the information reauested and the necessitvcf ha~Jinq such information to determine t~e cansistency -

cf the acti"v'ity with the management ?rogram.

15 C.?~. § 930.64(d) .If a state determ;nes that information
not raquirej in section 930.58 is necessary to assess t:te
consiste~.cy 0: Federal license and permit activities, it may
ame~d its management program, pursuant to section 930.56(b) ,
~o ~equire submittal of such infor~ation. I do not address
:tera whether the information request:d by ~lew York was required

uncer 930.58.



DeDart~ent.5 Id. at (e) .Nothing in the reGulations
--

exem?ts from appeal any categocy of state objection.

In sum, the regulations clearly provide for appeals- to this
Depar~ment only after a state objection, and clearly indicate.
that an objection based upon insufficient information is a
valid objection fro~ which an applicant may appeal. Even
ass~ming that the State's reading is correct, the more detailed
regulations re~arding objection and appeal proc~dures supersede
sec~ion 930.120 to the extent that they conflict. 3ased upon the
foregoing analysis, I find that this appeal is ripe for
consideration and that the parties have complied with Commerce's
reg~lations governing tr.e conduct of this appeal, 15 C.F.R.

Part 930, Suboarts D, H (1987).6

T~e second preliminary ~.atter to be resolved is the SCODe of
the ap?eal. Through their filings, the parties have argued
t~,e issue of t~e scope of LILCOI s proposed project subject to
consistency review. This, in turn, dictates the scope of the
a?peal. LILCO contends that only the proposed dredging and
jet:y maintenance project is under revi~w. New York, on t.he
other hand, maintains that. its consistency review and this
a?peal must c~~sider the ramifications of both the proposed
dre~ging and jetty maintenance project and-sNPS, which the
Sta~e considers to be an -associated faCTIity" as defined at
15 C.F.R. section 930.21 (1987).7 Both the plain mea~ing of
that regulation and its regulatory history belie the State's

interpretation of this phrase.

:t should be noted that, contrary to the State's position
~egarding ripeness, it f~llowed these procedures in LILCO's
c~se. Its objection to LILCO's proposed project was based
U~Qn insufficient information, and it notiEied LILCO of its

~i~hts of a?peal to this De?artrnent.

~.;~ere=.s I ha'le found that the appe=.l is ripe for review, I
'.:av"e not cons idered o r de termi ned whether the S tate I s cons is t-

e;"'.~y revie"... and ultimate objection were valid. It is current
~~~cedtJre i~ CZMA appeals for the Secretary to presume the
';~licity of a state's objection and base a decision solely on
the :)rescrijed statutorv and regulatory criteria. See infra

..-
§ III at 10-13.

b
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15 C.F.R. section 930.58 (1987) requires that both the primary
project for which a permit is sought and its "associated
facilities" be evaluated ~y a coastal state in determining

consistency with the state's coastal management program.
";..ssociated facilities" are "proposed faciLities (w]hich
are s;Jecifically designed ...or ...used. ..ta meet the.
needs" of a Federal action (e.g., ...permit ...) , and (w]ithout
'.;h ic~ the Federal act ion, as proposed, could not be conducted. II

15 C.:.R. § 930.21 (1987) .A common sense reading of this
definition compels the conclusion that an associated facilit'!
occupies a role subGrdinate to the Federal action.

To illustrate the application of this conclusion to the
case at hand, it is useful to read the associated facilities
definition in terms of LILCQ's proposed project. The
nFederal action" in this case is the proposed dredginq and
jetty maintenance project ,for which the U.S. Army Corps of
Engineers must issue a per~it. If one reads the definition
with the words "dredging project" substituted for "Federal
action," then an associated facility is one which is "specif-
ically designed ...or ...used. ..to meet the needs of

(the dredging project] ...and [w]ithout which [the dredging
project] , as proposed, could not be conducted." According to
this definition, then, an associated facility supports a

primary facility. Thus, -whereas the proposed dredging Droject

(... continued)
t~ request ca~~ents on the various legal criteria on which

I mav base a decision, in order to ensure the compilation
~f-a-complete record. .;fter the record closes, I evaluate

all materials received and then decide an'{ lingering procedural
issues and the merits of the appeal. Therefore, the letters
reques t i ng agency co~~e nts -we re i~ te nt ionally broad to
e~sure a full record on which to base my decision. They
were never i~tended to im?ly a decision on the scope of the

a~?eal.

Second, even if a comrne~ting agency considered SNPS an
"associated facility" t.~ the dredging and jetty maintenance
~~~ject, that agency's interpretation of this Department's
~eaulations does not s.~~ersede our own. Therefore, the

~ -.
State's position is '~n~ersuasive regarding other agencies'
al::.eged interpret~tion ~f Commerce's d~finition of "associated

;:.,..i
ll " t i es "

.-'-.

.-.
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might be considered suborjinate to S~~PS, t~e reverse- is -~Ot
~Lue. 3ecause the CZM.~ c~nsistency review and appeal prQcesses
only apply to the propose.j Federal acti6n (in this case, the
dredg:~g project) and its associa:ed facilities, SN?S is

d ..' ~ ~~'
1beyon ~~e scope or ~,11S a?pea .

... d h ...~ '-. .~ :. ,~, 1-",,1:."! ,::.- , , .':0 "'T"'~ -0,...'-

i.~ -a---on to ~. -p---n :n-~i11i1g 0,- '-..~ u,.--:11~-On, t;ie '--':1..

'~'-;~n s ~r~ v ~~:o ov=~-lQ S ~~ ~- oDos ~ a' :.~'-~ Vl ;Q S - nd as - oc ; a~Q d.:.,-",--,",l. '"'-'-' --~ -.",-..,..1-- ',",- .I.. "' -'-'-- '--- a. ~ ~ '--
c '-.-

h . h ~ ~. ~ ;... h 1. \.. .

"-acl.1.!.'-les W, lC. ~ur~:'ler suppor,- L, e conc-us:i.oi1 t.lat Sl'1?S lS

not an :. ssoc i a~Q~ ~- c i';~.. ~M d ..~~r~F~ r Q ~ O ~ re 'll .:O wab l"" ; n ~~~- , --'--u J..;::1 :: -" L..~--~J -..'- L;...:.::0

appeal. ~?r~posed acti.yities~ ir1clude project siting and

construction; nassociat=d ~aciliti=sn i~clude access roads and

support ~uildii1gs. 15 C.=.R. § 930.5a(a)(4)(1987) .

Relevant regulato~y history also suppo~ts tr.is conclusion.
The Drea~ble to the final rulemak:ng for lS C.F.R. Part 930
( 1987 ) provides the follo.w i ng gu :dance f.~r dete r~i ~ing whe ther

a facility is "associatec"~

~ ° '- d ~ ' 1 ' ° . l ' , d '
--SSOClalooe raCl ltles are, In rea It.°v, an 1n lSDen-
sable part of the ?roposed Federal a~tion. Accordingly,
t~is section requires their c~ncu~~ent review alona wit~
t~e remainder of the ?roposal to ensur,= that the St=te
=,~ency is infori'ned 0£ all tje critical ele~ents of the
proposal. As a result, the State agency 'Hill have
complete information to fulfill its coastal planning
an= ~anagement resp'~nsijilities, and the proponent ofe ;;'o o' e r al ac '- l' On 0': i , n '"';o 1-.0 f~r ed w ; '-h ..h "' s i.. t ' --., ..-~ ~ w--- v'- ..;~ -~- -'-" \00, ~ -,-ua 10n

."h",r e ..k",r~ ~s ~"'~ n ro c oi ~'- O ~ ~.. ~.."' aq ~ ncv aD nr~.. al~,,~- 1oo;1--~ ,,~ o.J~~, --~--"- ..~'-'-'-- -, '..I.

regarding one element of t~.e project with l~ter-objection
t~ an associ~ted facility wr.ich °Has not e~rlier revie'~~d
,~:t~ the remainder 0: t~e Qr,Jposal. for exampl~, t~is

, ' -' , k ' ,
"' 0'..'1" ~ ~"'",., r ~n"' "' ",r..,,' ""I"..

s-~~-on -~~~--es ~ ..~,-"e-a- --=-ncy t~ ill~ e c ~-n t..-'-

jot~ a proposed Federal wast9 treat~ent facility and a

?roposed pi?eline connecti.Jn .which must be constructed

'-
0 ~"'"'" t t k~ ne ~ c' 5 o~ ;0 ", r~- c i , l' '- y a r e cons i -..~ nt to t ~~ ,-' .,,-~ .I~ ~ '- \0"- ~ --'- ~ -;:)L-~ , j.-

~::1:(i:num extent practica~le, .with an approved management. h ' , d ..., ° .~. 1,. r.r .~..."' 1- .:. ' .:. 0 '-0 .., , -, , to \
pM:)~Mam wn~-~ -0 ~5e ...:1t-rr--a,-- ac~-v-t1es :::I-gnl.1.-Can~-J

affect the coastal zone.

43 =ed. Reg. 10,510,10,519 (~\ar. 13, 19i8)(cit3tion Qmitt,=d);

accot"j 44 Fed. Reg. 37,142, 3i,!.4S (Jl..lne 25, 1979) .This

~ 0~~pM-~ ~
lassl .~ l.~ s as as - o~~ a~Qn ~~-~ l i~iQ s the se ~ a r~ t ~ Q l ~~Q~~- '- .'"'..- ,. '- '- ;.. -~ -J. ---' '- -'- .I. -'- --.:..I ;.,- .'-~

0 .; '"'~"' ' ~ rge ?ro ~~~ t "'.., thos ~ 0' Q,,",Q~+--
a ..o o +-\,. e 'i -~-..1"- J-- , ...1-.' , "' -.I.-.'.-.'-~ ;.1 ~"'

1 n ...;' 11'.;1.
a l1 y Q'.; g i'- l Q ~""'Y" ~ ons i s +-o ncv r Q vl .Q w .. C ~ o rrl l.M a +-'"' t-\,.;:. 'u-- ; 1-- : ,~-..1-.1-

c ~~~;:. n ~ th ~ r -~ l. oM a l e k;:.~.;..'~ t ~i s a-~r oach 1.-~ O avo i... D ;;:. C ~mQ~' ~ ,- '-, ;.- :1,- ,. -o.i-.'-.'u ..-~J::-,- ~ '- -.J "~--

,", ,~,' f
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r?'1i ew 0£ t~,e pro j ect ' s se?ar a te e lements when they co:!:lld pe

:...:"Tiewed simultaneously.

The key distinction betwe~~ th~ example provided by the comment
and LILCO's proposed'dredging activity is t~e fact that while
the ?roposed dredging activity is reviewable for consistency,
SNPS is not. Therefore, t~e goal, as expressed in the-co~.ment,
of simultaneous review 0£ equally eligible but separate
Co~,DOnents of one proj ect is unatta i ~able i n the case of
LILCO's dredging per~it. The CZMA consistency review net is
si~ply not broad enough to encompass a related project when
t:iat project is not.separa~ely subject to consistency review.

3ased upon the foregoing ar.alysis of the regulatory language
and history, I find that S'1PS is not, under the terms of lS C.F.R.
section 930.21 (1987) , a facility associated with the'orooosed
dredging and jetty maintenance project. Therefore, SNPS ~ill

not be considered in this .CZ~1A c,~ns istency appeal.

Grounds for sustainina an .~DDealI -T .1.-.

Section 307(c) (3) (A) of the CZMA provides that Federal licenses
or permits required for LILCO's proposed activities may not be
granted until either the State concurs in the consistency of
such activities with its Federally approved coastal zone manage-
~ent program, or I find that the activities are (1) consistent
'~it~ the objectives of the CZMA or (2) otherwise necessary in
the ir. terest of nationa 1 securi t v. See also lS C .F .~ .--
§ 930.130(a)(1987) .LILCO has pleaded both grounds.

Consistent with the obiectives of the CZMA
Ground I:A

The first statutory ground (Gr'~und I) for overriding a state
objection to a proposed ?roject is to find that the activity
"is consistent with the objectives of [the CZMA] ." CZMA
§ 3Q7(c)(3)(.".\). T:) make this finding, I must determine that
the acti'lity satisfies all four of the elements specified in 15

C.?R. se~tion 930.121 (1987).

?irst Element1 .

~
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The CZ!1A 1.,4,.~C'\tifie5 'J nur:1ber o:)f objectives and ?ur?oses wbich

may je st~ccld gene~ally ~s :allows:

T:) 9reser..;e, ?rot~ ::t and where ~oss i:,le t:) restore Qr

enhance tha.~esQurces Qf the coast~l zone. § 302(a) I

(b) I (c) I (d) I (e) , ( f) I (g) , ( i) i § 303 ( 1) i

§ 302(a) ITo cevelo? the ~~sources of t~~ coastal zone.

(':»), (i); §303(1); and
2.

3.
~a encou r a ge a~~ ~ s ~; st ~ h ~ ~~~~~ s t ~ QvQr-i s ~ ~ho;- ~- -~ ' ~,,--~- ~ ~

full au~har.ity o.~e~ the la~ds a:1d .~ate~s i:1 the coas~al
zone, 9 i v i ng cans: je ~at ion to t:~e ~eed t~ protec t as
wol l a -~~ ,4-",v o,~...' '...~

as ~ al ro-r"\I'...~"' s ; r~r-~ cn ~..~ o ~--::0 '-v ~~ --~=' --' I.. --:"v~'--- I ' , J.~A ;1
~v the Cor.cress t:lat State actior1 is esser1tiai to more-~ -
e:fecti.Je ?r~tect:~n and use of the resou~ces af the

coastal zone. § 3a2(h) , (i) § 3C3(2) .

""~
e S --::. Cl ..:;~-ll V ; n ...'.' e '-""""'.. ex ..""':: '- h ;- -""'--::. a ' ..I.,::. C ..'M.. ..1...1'- ='- ,-.'-.:1 ~ , -,-" .-'oJ:I'- .'- 'oJL -I -'-::> a:,=,- ., '-..~ "'.,.-.

"-- . t ... ] .~ . ,'..11r~::. -r::. 1.0~"'.-.:.::. !"..,- ~~+-::.,.., -+-.:. en~':J~--g-s e,--~ct-v~ rr,-i1--::-:rl~:1 ~ :..J...:)'--~t-Oi1 o~ ..r1- C:Ja~..?.:.

z~ne," § 302(~) ; np=ese~v[atia:1] a~j rest~r[a~i:Jn of] the

~~ as .."'l 7~ n .:. n r ~.~~ ( l ) .~..,~ n7;M;~1 z r ? ..; o~ o r ] ..~~ ." S ~ ""'~-J '--- -..1 -, ~ ...'"'... ..~.I~ ..-1.-.1.- .1-- 11 -~.1- .L-, ;:I ~-

~~ o~or ty ca 'u - ea.h V ~0-.. r' JC ..~ ~~ ""'~ n~r.,~ a ' ~~""'~::..~.. ; V ~..J- ~-- ::> ~ '-~::>' ' ~J, ~- .1-~ -~-'oJ~--~- ~

:eat~res such as beaches, § 303(2)(3) .-

,~
I \-~.'.O s .."t-:=0. j ;.., ~"' ""' rl ;"' r a..'D ""'l I'- ec "" s "' '..,",n~-::. ss h " s..::0 .1,""v- --v- -..'"",. -~ --=' , ..J ~- ~ '-'-',,~-- .~

~:=0~i~O d .
jJ ~

O ~~'y r~~ "'-~; o~~~ l.~ te ~"'-~ ;~ '..~~sta l zon ~ ~ a~~ a~~::...'~'-'---,.- -,-,\.-'~ ,.c'-- ::0'- -I' ~'"'~ ""~~ '-

~o i~clude ~oth ~rot~~tio~ and develoDment of coastal resources,
.. , . 1 -1 " '1 ". ~ .-, ..~..

1!-~,- ,:=0..:=0 ., ~,..,r'."~. , ~ ~ -.0 -1- r,::. ,:0-

~.,-::0 e--m-~t w-~ y De -ou..Q '-:) ~- ::oa,-lS---a O:l a?p-c-.

~i ..,c.; ~,.,
s a ..'-4 Dec ; S i '"'n i.., t-\-' e Ma t- te r o f" I-~~ ~..' D "'~l ...'V t:' x ...~n r -., '-..~ ,.'-' '- -'-' , ---'-..~ ..""'- ---'-'~ ~ h'-".

CQmpany, U.S.A., t:) a Co~sist=!1cy Objection by th= Cali:or~.ia

~-,,-~,,1 ~~
m ~; s ~;~~ ( -r: ~...' 1 3 ' 98 d )( ~ 1.~;..' a A 2 ~ e n ~"'~ j 3 ~~J ,-'..)~;::,--~\-,-,ll'..-::0.1.,-". ~'-'..,- .'-'--,. ,~ ,-,::7-

---"'-(lQ -- ) ( ~1 . 1 ~ -, 1 .. t . , ...,::.~;- "' ,... ;::. .Q~ .:=0'.""..." ,'!-0 ,
-~ Ii .:-,r ,-~ t:) P-o9CS-::1 riJ --or.. -~-~-- C~r1s-s--ncy w- .:1

a99=ov=d coastal ~ana~e~e~t programs))

LI~:J's ~ro~osal i~volves ~aintenance credci~g of a creek and a
..~ca~al, ar,d re~le~ish~lent ~: a ~eac~ to c~unteract extreme

e:-~5~On and imDr~ve boatin:1 access in the canal. Since the
::~a15 oE the CZMA include ~eveloDme~~ a~.j Drotection of coastal
~~s~.~rces, a~d coastal ac~~ss :oc rac~eati;n our?oses, I find

t~a~ ~ILCQ's ?rojact fu~t~.:~5 one or m~ra of the ~road obje'~tives
J .: ;-~o r z ,... '1'h ~ ::t-~i-~ -~-t-,o n -i::: ':"...,~ t "'.Trr o l s f~ l.~ U '..~ to SU~~l\1

--,.- '- ,lr-.. : ~ ~~ -.,- t~e =eque5ted i~f~r~atio~ ::-e~~rding s~?sl is t~~tamour.t t.~

:::~.;~:1:J t'rle natioTial ~b~~:--ives o~ ~urJ.::;ses oE t'ie Act jy
--J .-:::~0:-in.J the aut:-,orit'J 0: --:--.e Stat~ t~ ::-.anaae its ~oast. "

~ ~ .-

:,.':~'

~



12

State's Response '-:) .~??e?J. .;;!!:0- 7. 3ecause I hav.~.- found that -
SNPS is beyond the sc:)ge of this a~peal, I r-eject the State's
argument that LILCO's pr~?osed ?roject does not fu~ther the
CZ~1-;IS objectives. Therefore, the Eirst element of Ground I
i- ;:!.l;: l.l,~ d~~ -J-~ .00-- .

2. SecondSecond Ele;-:1ent

To satisfy the second ele~ent of Ground I, I must find that
.. r ..,l .n ""n "",..r.::~-.." l "'d s ~'""'~'.. a+-o ly ..,.,- ."':."" !1 i ':-s c .u :'t1.'11 at ;..; e e f"'~' s ~r~." .-.=, l'- -=' --v- ~- ---
c ..'ns ;~..-o~ r+-~ e ~ C ri,.ir v l Wl .l 1 ~~ t '...~'. se ~~ v or s ~ """f~ cts'-, -U-!.-I..i, ,-.. t;o .--v~-- .-Il-' ~ ~'-" ~

n " t "-~l ..~ SOU r'..~ s 0 " t l..~ -"",--;..~1 z '""' n ~ s "'"' s ..~ n ...;~l O'..'O ..
C ..'

Oi1 ,-.l-- 1;0 ~- !. 1!- 1=::0--- '-'. '-- 1,-: -'1 '"-..

t:J out.",eigh i.ts c:)ntrijution t:J t:le na.tioi1al inte:-est." 15 c.:.?,

§ 930.121(j) (1987) .

- h . 1 .. t~ T . h .~ ~~ -: , -,,".:0'.. , ".1- "', !-, p -r" r r,-.:0 ~ -....1 -5 e-e;nen,- --~u-res .-'- -\o'--G. ~!1- a~"'e-se e c,-s OJ.. tne
obje.=ted-tQ a~titJity ::)!1 the natu=al res::)urces 0= t~e coastal
z ~ n ~ ~~-i~-. 'r- ~~

n l-r;h ut : on ~ o ~~o n -~i on ~' ; !1t oro s ~ ~~
v --'::1a-..",,- -~"' \..v I ) .I. '- ' , a,-- ~~ -: -J..- I... -'-'

~erfo~m t~is weighi~g, I must :irst ide~tify the proposed

~r
a ~"'~ t ' s -~'7~--~ o~~~ C ~ s ana " :~- ~~ n ~r~h ut : on t ~ ~k e na ~;~ 1::-- J~- (;l~v--"'- -: '- I J.'-;:' -'-', ,--.1...1 .:. I,-, ,-.I ,---,na

; n ..""r~ st 9
-1

(a)

LILCQ contends t~,at, nQt only are t':1ere no adverse e:fects from
t~e pro?osed prcject, "just the o?posite is so. The ?roject
s ~'"""o s to rQ".:0,""- e th ~ a '~ se l.'""..""'.. ts w \..i ,..h 1 i '"""""', ~,.-; ;:.. I--as:;, , -,-v-.. ,\ ,-'-' .1-,-, --'--'--~- '-"---'- "

...,n t r- Q "' r "' a " ~ '""' e 1.1 :0 .., ..I S OD e "' 1."' '"' 3 r , Q f" a ~ ? j..." .,- --.:-'.:"'~ '- -,. 'I~ ---~ -..

Several agenc:es have c:)m~ented on the 9roposed project's
~ff~cts on the coastal zo~e, ar,d ~one has ad.vanced any infor~ation
.N~ic~ would in~icate that the dre.~gi~q mig~,t cause envi=~nme~tal
",r..' 'l"" ms "='~;l", c -:,"",", -~;- conc l" s :..' n t :...Q 1:".."';r on .'.""n-", l 'D r '""-"'"'- t ;"'..'"'-~~-- .-, ,-.I ' ~ v, ,,~ ~..v-- , ."-,,,-- -v--~ -,"",
Agency ( S?;) states" in connection 'with its review of the
?~oposed [C~rps of Engineers] permit, S?~ has not identified
anv se:)arat~ O~ cumulative imoacts on the natural resources of
the ~oasta~ z~ne that would weigh agai~st grant:ng the (Corps]
:)e=;-:,.it." Letter fr,~m Jen[',ifer Jov ;1ilson, Assistant Administrator
f~r ~xternal Affairs, E?-~, to qon. A~.thony J. Calio, Administrator,

3 ~~; ~~ a -~ ~ a -~ a ~ n ~~~~ e ~ t ~o ~ os i-~~~ ~~~ oug h ou t thp c:)u~~~ of ,,- ~ ,.. 1- ~ I -.1- .-~--
t.~e appeal t~at it joes ~Ot ~~v: su::icient i~f:)~mation In

.w~,i:~ to evaluate LILC~'s ';)rJ~osed ';)~~ie~t. See, e.q. ,-I:' .~ -
Sta~e.'s Res?ar'.se t'.J .A.??eali State's ;i;1al Respanse t:) AP?eal.
P..s a ~esult, it has of:e~ed n:) e'.'i::e:i:e '.In t~e p~:)?osed
?~Jject's acverse e::ec~s or c:)r.t~ibution t'.J the national
;~-~~O S ~
.,.~--- ...
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~1a r .3 a, -
Na'.:.i'Jrlal Ocean and .3..'.:.m:)5pr.?;-..ic Admj ";.strati:)i1 (~Jo.b..A) ,
1987.

~ore,~ve~, fa~ from identi:ying adverse effects, the National
~ar:~e :isheries Ser'jice ( N~:S ) has d i-scussed ~~vir~nmental
jene:its to be de~ived fr~m LILCO's propose~. project. NMFS's
comme~ts wi II be oi s c~ssed ~e low i n cor~nect i on wi t~ t~e ~roDose-d
?r~je~~'s c~ntrijution to the nati~nal interest. --

3 ' .. ' d . .Q... " QY,I" 'r" .., , ..,: ~ ..:.r- =.as-- ,""?on a r-\--w ,')- ,-ne acrn-n-s,---,--V- ..-~or , I -.:.nd that

:..I:..CJ's p::,')pcsed p:-oject will not .cause 3.dve~se eE:ects on the
,..;:;..,'-~, rc. s ,"," C. s '0 = +-;..Q ast ~' zone.,-' I'-'-~- -.~.i- '-' --.

(::-
C ',., t ri """'... 1" '""' n to ...~~ "' a t- ; on - l In l-~r~

s ...

-". --,..;~~ -' '-'1- ,.. C1 ~--- '-

iYi'c.~ !:"espect t() pr()posed ~r~ject's contri!Jution t,~ t:-'e national
;~~~r~ st T~"~~ a r~ U ~ S .
~1.~~-- / ~k~~~ -~ ~ .

r:] his (dredging and jetty mainte:,a~ce] activity is not
1 ..L ..~ t d . db . 1 . -Qr , ..t-PrI ~".. , , , ~ ..-0,.. , 0~~-y p~-:T' '--~~1 ..J~- .5 -n -a man a1:e y 0' --c-~5e5,

.., T r CO . 1 ... .,~.-." ..-=- ~ "' '"'..- ,... ,"0..' I , I -, .."';:0
-",--",1,-:;, ~!l ec.5~me..,-;;) ~r3.!l-~,", '-0 --OJ I -nc-u,--!1g ' ...

d .L [ -. 1 . 1 . ~ ,..,~,...,. 011 ;: +-Q , .,~ , P , n ..~ -:)",-,-,--;Jn5 ~!1-:n--a-~ -:1 t..- !-na- -n'v'...~:)..;':\e~, J.:np;:1C,-

-~~..~~~~..i ;-- u P~ h V t ~ e NP~ ~ or t ~P ~~TD S ~r o ~~ C .. l. !l;:; '--;l'~..'-J -;;,;;, ~~ ;.J- ,. .:., ~ 'l~ ...;.,,~ -"'- j- '- .

; 0 77 i~ c ~ n hp a gu o~ ~~Q-pf o r;:0 ~~=-~ 1. t ; 5 1. n .. h ;:. -J .-'- ~ ;.J- ..-'"", -'l-~-- --I ,-:1~,- -.'-.-

~ational interest to fulfill oblig-atio~5 a:1d .~;Jmmit:ne!1ts
~=- de ~~ ; ed ~-~ l ~ nd 5t ~r~ agenc ;o 5 DQr;~'..-~n~~ of;.,- -'-' :.. ~-~ ~~ .~--~-.,,<=0; ..-' R .,...

k .. T . ~=- ~~~ ~ ~-" , ; ".~ ,-~. ..'P !- ;:0

",~ln--n-nc- cr-ug-~g -:1 \'Iaa-ng ...~r ~--e. a!1,-, t:1~ -n-aK-

Canal, a !!1.andated activitv, is t:..erefo!:"e in t~e ~ati':Jnal

i~terest.

.~~~1~~~ t ' s O ~A n ;n g ~r:Q I:~ -~ 2 ~
--.::'~--' ::'-. ..0, c- .1.- ,,'- -' emphasis :,jded) (citation omitted) .

~o ~sse55 t~e contrijuti~n to t~e national interest of LILCO's

pr:;?,:)sed ~!:":)ject, I sought t~e IJiews of fourteen Federal agencies.9
'T'I- ~ 1 M . F . h .: - S . ( "U- ) b . ...;e ..a,-.1.ona .~arlne lS~ e!:"...e", erIJ1Ce ~;..l~S su ml~ted comments

.~hi~~, acdress directly this ?oi~t; its IJiews follow:

i~e ha."e no o:'jection t:J the :.;adinq River C!:"eek ?r:Jject ,
.?n.j be 1 ie';e i t se r:ve s the nat iona 1 i nteres t because i t
.::)nt.inues to facilitate .wate!:" ;n()'Jement '..l9 rive:: t:J the
:;a~ing River C!:"eek wetlar1ds. '!'his Elushing ef:e.:;t i5
.::.v'-..

ra h'~ l. n .. h ~.. .:.. ~M,",~~-:;0,= th ~ a ro a ' s Dro ~.'- tl .~l.:.. v ~~...-~ '-' oJ-- '- ,-,.'--~ ~-- -'Ilj

~~~:i~y ~f the ~,abi~~t .whic~ is Jtilized by l:.;ing ~a!:"ine

:-es:)u-=::es.

9 ~c.=- s ,.'"'-~ n ote 2'-- ...

' :.--:-..:
~,- .~.,

.~ -,

, ..,
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~1emo=andum from William E. Evans, ~.ssistant Administrator for
Fish~r"ies, NMFS, NO.~A., to Anthony ;j~a1j.o ~4TTI;nis':r"ator,
NOM, ~\ar. 31, 1987. Aside from triis statement regat"cing the
arooosed oroject's benefits, the record contains no other---
evide~ce con=e~ning the nati.~na1 inte~est of th~ proposed
d~ec;ing project.1 '3ased upon this record, I find t~at
LILC~'s ?roposed activity will contriQute to t~e national
inte~est ~y im?rovi~g the ha~itat of ~arine resources.

As ~e:1tioned 9=~viously, my decision r~garding the second
, ~ G , ...~-e-emer,t 0: rau~~ ~ requlres ~a-ancl~g t~e 3cverse e~:e~ts a:

t:~e ?=:)posed ~r~ject against th9 Droposed praject's cont~ibution
~~ -.~~ " a~;~~ a 1 ;~-or~ s ~ T~ -~o f~~~ e r do not ~ utwe ;~h ~.n ~'-'-' ~,,- ..' '". ".' '-. ,-;1- -'-'-." -I '-' ."'. l.l -

1",-~~- ~ h Q n t '..,,-' O l Q'.' e ..'~ i s satl . s ~ l. ec.~"' v ~-n " ;:ound ,.,0 a '"' v Q.-
se~-' , l., -I .,- --"1 .1'- .i. ..,- .!. ." ..i. '-' -..

9:fe=~s associatej with LILC~'S ?ro?osed project, and havin~

:~ u ..,~ =.,r-~o~ ~'..,~~
the T)r ~ J. ec ~ '"' l. ll b ~ n ~~ l.~ ~~Q n - tl . O n a 1 ; nt Q~o st-'-' .1'-.. --'-'-,,-~ l.".",'- .-'-' '- L '- ,-.1- a ,. ~ f

I no"* find that the proposed dredgi~g and jetty maintenance
project will ~Ot cause adverse e~fects on th~ resources of the
~oas--al zane 5',j::;sta~tial enough to o',jt.weigh its contr:jution to
the r!ational i~,ter9st. LILco's proposed ~roject has satisfi9d

the se:ond eleme~t of Ground I.

~ .; '..0.;:,1 "'m e '"' ..' .1-

.~ ... d ' , -~ dl I .~.-' t '- t~ '==..,.,. ..,",p..'"\".. "' -,'"'t"..- -'n '"l...0 --~-s~y ' ' -~er:\en,- -"- t-.:-oun , :nus,- I:-nu ..a
n [ t ] ~~ act i'.T i ty wi 11 not viol ate any ~equ i re~e~ts of t~e Clean
.~.i~ .~ct, as ame~ded, o~ tr,e rede~al ioiater Pollution Control
.-~ ~ . d n 1 5 C ~ ~ 5 9 ~ O 1? 1( ~ )(19 Q- /) ~ h ~ .- e ~ ul .ro---0'-'-, a;:> a1nenc~ o -0-0..0 .) 0.- --o l."", ~ ':I --

i;ien'::5 of th~ .:lean Air .;=t and t:'1e re,jeral ~'Jater Pollution

Cont~~l Act (:\~?CA) a~e inco~?o~ated in all State coa=~al

~'.. or-,-~." s -..' :J .-""\ V c."" un ~"".. t '.., e CZ UA C:7M" § 307( ;: )=-.- ~--.,. c~--v -~ o~-- 1.00

LILC::: conte:1cs t~at its ?~o?osed ?roject satisfies f'..lll

ele:7,e;,:t:

this

LILCJ's maintenance dredging project involve5 t:'1e use af
a ~ulldczer or fr~ntloader a~d eithar a hydr3ulic ar
::la;ns:'1ell dredge to move somewhe:-e between 7,000 and
16,000 cubic yards of sand (the amount varies d~e to wave

. )f ' ' , 1 '- . b h .
~ctl~n -rom t.le ~~taKe cana ~:) tne eac, .Prlar -;rrny

::)r?s of E~gineers ?e~~its issued f:)r similar ~aintenance

..,-'"'.;~
c ..~ c ",r tl .=i~~ tn;o t ;t- '.' as """' 5 ~ st Q nt '.' l. t:' ..~Q ::'~.T"Dr"A

:"'- ..;J- ~"' --'- --'-" w ,. --.w .~I.- ;. ."Y- -."'\-..

-"'Q-~ i
s no dl . 5 -"";0 ~ o ~ ""'O 11.,t-;0..'..- i.., v ,-.'v Q d l. n .."'=- '"'...OJ.Q C t--.1 -'-"..-~~- J.. ~ 1'-"' -., ,-;1- :"- --,

, . 1 -. , ...h"..,~!-~, ;o. 'Q"';0.. , r~ ~... -.r .,.~n- ~..-J.n s-z- -~--/S-S --5 5 w--e ~3;JO-a:)-e. -.e

-~~ ~~~~-~ a. oes c ~~~~'~ -~~ t ~ mo n ~- ~o~ a ~~: na t .n ~ cont r l.~ ut i o ~ '..~ -,..-:;0-." :.-- -.-,,-:. --":t ) -..

~; ~~,~~ .~ . h ~

na ~;~ n ~' l.~~= r ~ s ~ ' 5 not od ~ arl ;~ r ; n thl .
s~- -,'t~'-' ...'-' '-. -.'---' '-- -I... ,... ~=-'-;~

!1 S '.~- 1. 5 ~o von ~ t h~ s ~~ D o O ~ ~~; s a ~~~ a ' ~ he ~o~~~o ---;..;:.-'-'. , .'t"~ .~-- '--'-- ;. ' ~::"- -.J.: '--,

~~~se ~~m~ents have ~:Jt ~n~tributed ~~ my :inding on this DO:~,~.



lS

7

?roject is, t:~erefore , entirely cons ~n~ ; ;..'-I !-~~ ::-.\,~i~.', , ,\.

LILCO's malntenance dredging project has no effect
.~~atsoeve r on nat ional ambien t a i r qual i t y s tandar.js .
:~ere are n~ emiss-ions in'v~lved in the project itself.
~he o?er3ti~n of constructi~n equipment at the site will
?r~duce hardly any e~issions. The vehicles will only be
operati~~lal f~r a short period of time, and are al~ea,jy
subject t~ any emission controls for vehicles of thei~
..'V '"' "'
'-~!:'-.

.;?ge~lant's °?eninQ 3rief at 25-16 ~;.." t i on O '"" l'.. t o...-.;.L- -,', '- -I..;

C()nsistent \...i:.:"1 its ';)o5ition throughout the a';)';)eal, s.ee su';)r3

note 8, ~1ew YJ:-k has offered no evidence an this element.

~ h o =~~.or~l ~~on c ,~ s t ~ a ~ . c ~~ men t o, j ~n th ~ ~~~ e -l c.; d n ~~.L.-I.-~ ~ ..'- "-'..L.".- '-'., .--,""Ja- --'I..
3,jdress t~is ;oint either. The £?A did, h()w~ve~,.Jffer the
9 e n e :- a 1 c () n c 1 u s i a n t h a t i t r. a d n () t f au n d a n y n e q a t i .ve e n \T i :- o n -

mental effects resulting from LILCO1s proposed ~~oject. See
.. 1 1 ..-,--;:0-

- l ~ -:-~ j T~ , s r e ~ son -~ ~ ~~ c .~nc uae ~ n ~~ , -
su~-~ ~. ~, J~-~. -.-I.. --~ a,",-- ~'-' '-' -I.. ~- -~

--
violatians of t~e CA,~ or the Fi~CA we~e ?resent or possi~le ,
the ~?~, whi,:~ ad~i~i5ters these Acts, .would have discussed

the~ in their c()~ments.

~11 '-"'
r c"' ct ;, 0!1 ? 0 ., 0 ':: .. h p Cl p an ~i.- ~ ct 42 U S C § -~) l--~ I,..."' , '-. , ...I ~- ,

directs the .~.=~inistrator of the E?~ ~Q establish federal
stan.=ards to ~~gulate the emissions of carbon monoxide and
~,yd~,ocarbons : ~om mob i le sources. Any emi ss ion from LI LCO ' s

p~oposed acti.Jities .Nill ~ave tQ comply .Nit~ t~.es~ sta!1dar~s .
~ I ~. d . LTrco ' jd d .,. no.--",..,",rp ~ ..r "', .-"' -,., ~ -' ~--, -In ,-nat s ?-QPOS- ~- gl,lg an... J-'-'-i

~,3:~~enance ~~~ject will not violate t~e Clean ~i~ .~ct.

ijit:l respect to the Clean Water Act, LILCO's proposed activity
re~uires a per~lit issued by the Corps under section 404 of the
Clea~ yiater .;ct. ?e~ding my decision in this appeal, the Cor?s
=annot issue this permit. I£ I decide the appeal i~ LILCO's
favo=, the Cor?s ca!i continue to pr,~cess LILCO's application fQr

the ?er~it and decide whether to issue it. If the proposed
~ro~e~t will violate the Clean ~.~ater -~.ct, the Cor~s will n~t

iss~e the pe~mit. ~=c~rdin~ly, I ~~nclude that LILc~'s ?r~?osed
a ' ;.. l' t " wl . ll not v ;'"' lat Q t "':. C ':. a!i !.'~..:. r 7I~.. "' ase ~ u -. O "' ..~:. -I--" v 1- --.,,-'-- -'"'-'-. => ' :, ;...'-
"" ,- ...T -. d ~ ~,.,t ...:- d .;,. ..
..o=e;olng alscusslO~, -tln t;la,- L~~-~ s ?0905- proJ-c~

~:.:.
t -~ h :. t n,~~ :.':.~.:-nt O f '..roun ,d T;,,--:0-.- j 11- -10.7 -.

:'Ju!:"th :::lement
T ..=" d " ..
-mus,- -l~ i:.~a..-.- h ~ . , t. ~~ dT~, +- -, 0 ~ ~ -,

;.0 :>co S..y -, e ..OU..,-r\ ---:'ti-n ::;"" ~r::;U:1 ...,
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"(t]here is n:) reasonable alternative availa~le (e .'. .~0(""-.~:):-.~,
desig;'1, etc.} which would ?ermit the activity t:) be conducted

i~ a manner' c:)nsistent wit~ the (State coastal] management
pr::)g!:"~m." 15 C.F.R. § 930.l21(d) (1987} .

LILC~ asserts that n [n]either the Corps nor t~e [State] has

expressed c~~:ern over tne nature of t:~e maintenance dredging
~roject :~e project can~ot be accomplished in any othe~
oractical man~er, nor can it be p~r:ormed at any other location.
The~~ is, therefore, no reasona~le alternati've to this action."

AJJellant's Oaenina Brie: at 27.---~

!n past CZ~-; a??eals, I have decided t~is element by evaluating
~~ -l~~~M a~i.,~ ~~ oDosea . b " th ~ ob ;~~ t ; n ~ -~ a~~ S~., Q~~~-.I ~-v- ~~ -! -~-~ ~ y ~~ ~-. ee, e.a.,

Decision and :indinas in ~he Consistencv .~~Deal of Gulf Oil~ ~ .--
~or?~ra~ion be:cre the Secretary ~f Commerce (Dec. 23, 1985);
Jecision and f~ndings in the Consistency -~ppeal of Southern
?aci:i;: 7r-ans?orta.tion C'.Jr:'.;)any to an Objection from the Cali:ornia
Coastal Co~Lmissi'.Jn (Se?t. 24, 1985). This is the case because
t~e state is normallv in t~e best ~osition to orooose an alternati.J~

,,~i~~ i~
co ~-i~~~ s to b~ consl . S ~~~ t '.' l.~ h l. ts C up T n th i s.."-'--., ~'- ,.~ -, ~-.. ..~. ,'1. .~ , .-

case, howeve=, t~e State ~as advanced no evidence on t~is
?oint. See su~~a note 8. In the absence of an alternativ~
proposed-sy the State, I have looked to ~ew York I s C~1P =or

~uidance in eval~ating LILCO's proposed project.

relate to crecginq:lS and 35,~.w~ ~ 0 1 ; Cl ' ~- ; ~ ~~ e rup " OS:. '-' ::-' ---::, -.1 '-.. -,TI- , i~ .

~\ini~g, excavation or dred~£~g in c~astal waters shall not
siG~iEicantlv interfere with t~e natural coastal orocesses
whi~h su?~ly.beach ~.aterials t~ land adjacent t~ such waters
a~d shall je unde~taken in a ~anne~ whic~ will ~ot cause an
i~c~ease in erosion of such land. Policy lS i~ New York

CMP, Pa~~ II, § 6, at 69.

Dre,jg~ ng and dredge s?oi 1 d isposa 1 i n' coas tal waters wi 11 be

uncertaken in a manner that meets existing State dredging
?e~.it ~equirements, and p~otects significant fish and

wil~life habitats, scenic resources, natural 9rotective
:eatu~es, important agricultu~al la~ds, and wetlands.

P 1i
cy -j -;" ~1~W y o -;.' ,~~p P~-t- TT § 0' a ~ 1~ 9-..;-- ) -;, .,- --, '--., , --" .
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and meeting other coastal management :leeds. Such are--'. i:1~
?rojects, however, may ad-.;ersely affec~ water quality, fish
and wildlife habitats, wetlands and other importa~t coastal
=esvurces. Often these adverse effects can be minimized
':.h=ouGh careful. desiGn and timinG of the dredGinG
and orooe~ sitina of the dredae sooil disuosal site.

~ew ~~~'~ C~?, ?art II, § 6 at 169 (~~phasis a.jded) .According
... s .. t c up ..' .+- I .. d .
~O ~~.e ~a e ..1- , ~~e:1 , a ?=oJec ~ s aes 19n a~ t ~ming are two
c.:)rn?onents which can be va=i~d to mitigate adv~rse effects, i:
a;.y. ~.s nat2d pr2vious ly , I ha'Je found that LILCO' s :)rJDosed
?~Jject will n~t ca~se adve~se effects In the !1atu~~l- resources
o: ~;le coastal zone, a~d will not via13te the Clean Air and
'..1 ;::.:on ~r:. t or "..;. 5 "...' ua h l 'J t jo. er Q~ O ro I '"'::.o d '"' Ot '..'a...e a~ ",~--.~~~. h-~ ~l' '1 , '1-- '11".,
de te :~i na t i o~ ~2garding an a lternat i.~e bec:us e ~~ew York's CMP
r2q~ i ~2S such a det2 r~i nat ion on ly 'N~en a pr.Jj ect w i 11 cause
;'...'.:: 0 e f~::.,-..'. ' C ...O ~;'"'r"'1 V I f.:.., d .. h =,:- &:'"'r .--u r.-- oses ...,f th .
~~,/-~:o- ~::;. h- -'---,,"'-- , -.I.., ...1 ~- :..'-'- tJ -::' ..J- .lS

r2;~lat~ry e12~e~t only, L.ILCO's ?roposed p~~ject is c~nsist2nt

...:t-~ ~',:0w Y '"' k ' s C '~P an d ..\...:: :0;:r\ o a r e :.<:: () ..'=:.-. l ,:0 a 't-or na .. l.'T,:0" ~,,- v... ,.1. , .I ~.I-..~-..J--, ~ :.J v-

~,:0o~ ~ o .. b ~ ° v ~ 1 " at od,.-~~ ,. ...~ ~ --u ~ .

::",~.., ~ .:: T ,.,:;,'..Q ...'"' r -;. c ;..' ;-;..,~ ; --.\0 ,.,;..,ot-~~'.. ;. '.."' a5o '"'~I-"", :0' ..."",..-'-'v-.. --~ ' c~ ..~..- -;;);;)U- ".1--.1-'- ---j.a..;-- ~.;.'---

..'- t ;"O c. X ;t: T '.' ou l~ :o'"'-.'c.r- i" t... ne n ,:. g -t-;, J ~ I-:0 S C. Q..\""' on an.1"" -,- '-;:), -" ~..;:),,-- -.1 .-~~- -, J- -'-'::'
analysis of t71e c';)mpOne!1t5 ;.;hic~ might !)e v~rie.j to il,itigate
ad.Je rse ef :ect 5 .A5 noted, New York '5 C~'P 1 i sts de5 iQ!1 a!1d
ti~i;1g,ll and Cammercel5 cegulatory criterion e5ta~li~hing

, . 1 ' . 1 . d d ., 2 .. 1 , . jl..""\,- ..,'- -!- , .:0 , ,:. ".. ~ :0- c. , :0... c.

' ;;) e eme",- -1;;),-5 ocat-o!1 -n -5-':1;1 -~ ?ot-n\:-a--y v-~la --

~ ... 1c ~~~~ n ~ n ~r ~ e '.' 5 '~~ ~~ a ..,:.~~;.-",~ c '"' n5 ' s -~ nt '.' l !-~ a - t ~ t ~-.'l::,'-'.-.'-~ -v~ -v- -.":1 ~., -, I-'--V- '"'. -'-- " '-'1 ::> --

~'.~P T ,.,i'l ~..';.l y '7C. o ac l- ; n '-.'..- i1~... ,.-- ~- -,1 -.' ~I.

Wit:. ::-~sJect to t:'1e design of the propos~'j c:-edgi:'lg and jetty
7La:~:enance activities, it is difficult t~ c~nceiv~ of a~
- l ~ ,".. l.. J o ,.,;.,;~ m i g ...'.. b ,:0 '..""'r::. .-::." s ,"",;;I-~,:0 1-!.,;,'..' t 1-..=. '""'0 "" '"'""'os ,:0,~."' ---= \. ,-'--.1 ll~ ,.I.. -~ ..-~ -..1,,-;.}-- " .I~ '"'..~ =, I=, ,
~~Dely, dredgi~g and filling with hydraulic dredges, bulld,~zers
an.j f::-o~tloaders. .~lthough a different and equally reasonable
c~s~;~ might be available, it is reasor.able t~ conclude, based
~?on co~~on k~lowledge, that t~e met:'1od ~~osen by LILCO is a
.~i~es~:-e ad aJJroach to dredge and f i 11 o?erat ions. I f in.d ,
t~~::-e~or~, t~at a more reasonable alte::-~ativ~ design is not

a'Ja~l~:'Jle.

,. ..' 6 °o a,- -",,011 ~~O "o w Y ~ rk ru~ p~ ~~ i T ~
~-- ."- .., ...;." ---'- --, :.I

1987) .
I.' -.~ -~ ... § 030 12 ' , .
-0. -::.~ ., M ..., ~

---"'":) ,-0.0.'0 J 0- -,-



As for timing, it is conceivable that a dredging o~eration
might be conducted during one season rather than another to
avoid adverse effects upon migratory fish or turtles, or other
coastal natural resources. Because none of the commenting
Fede~al agencies, many 0£ which specialize in natural ~esource
management, have identified a potential problem in this regard,
I will interpret their silence to mean that- timing is not an
issue in this case. Therefore-, I find that no reasonable
alternative t il"iling needs to be considered .

Regarding the location of t~e proposed project, consideri~.~ t~e
nature of LILCO's propose.= activity, it is obvious that no
ot~er location could exist for dredging the S~~PS intake canal
a:1d \'lading River Creek. '::'hese two locations receive accumu-
lati~ns of sediment, and ~nly they can be dredged to assure
t~eir proper functioning. Based upon this situation, I find
that no reasonable alternative locatio~ is available for

perf~rming LILCO's proposed activity.

I~ sum, I conclude that no reasonable alternative to LILC.~'s
?ro~osed project exists w~ich would permit the activity to be
conducted in a manner consistent with ~ew York's CMP. The=efore,
I find that element four ~f Ground I is satis:ied.

Conclusion for Ground I

On the basis of the findings I have made in this decision, I find
that LILCO has satisfied t~e four elements of Ground I. Theref,~re,
LILCO's proposed project is consistent with the objectives of

t:::-:e cz~-~.

Ground II: Necessarv in the Interest Q-f~ional Security3

3eca'Jse I have found that LILCO has satisfied the first of the
t.wO alternati.ve grounds set forth in the CZMA for allowing the
objected-to activity to proceed notwithstanding an objection by
the State, it is not necessary to add~ess the second statutory
gr~u~d ("ne.:essary in the i~terest of ~ational security").

Concl'..1sion

Havi~.~ found that LILCQ's ?~.~posed ~~~ject is co~sistent wi~~
t~e objactives of t~e CZ~~.~., I now fin::: :urthe~ that LILCO's
?=Q?osed project ~ay be ?e~~itted by =ejeral agencies.

l!{~! ,..:..l~. ;'~~Zi--r

Se==eta=y of Commer=e


